Summary of the March 31 ARRA Interim Rule on Buy American Requirements (click for full text of rule)
Initial Analysis

Companies’ whose products are in compliance with pre-existing general Buy American requirements for federal purchases are likely to find that their products also comply with the new requirements that specifically and only apply to construction materials for public works projects that receive funds appropriated via the American Recovery and Reinvestment Act of 2009 (ARRA). Waivers from the requirements will be very difficult to secure.
Coverage
The rule:
· applies to solicitations issued and contracts awarded on or after the effective date of the rule, March 31, 2009. Existing contracts that will use ARRA funds are to be modified to include these Buy American requirements for future orders.

· does not cover procurements funded with Federal financial assistance such as Federal grants. Additional guidance will be provided by the Office of Management and Budget with respect to the application of the Buy American requirements to procurements funded with Federal financial assistance. 

· specifies that the Buy American requirements even apply to contracts and subcontracts below the simplified acquisition threshold of $100,000.

· carries over the recent removal of the domestic content test for “commercially available off-the-shelf (COTS) items”.
· uses existing definitions for “steel”, “manufactured construction material”, “unmanufactured construction material”, “domestic construction material”, “foreign construction material”, and “public work”.

· specifies that requirements for U.S.-made iron and steel do not apply to steel or iron used as components or subcomponents of other manufactured construction material.

· does have unique requirements for contracting officers in that the price adjustment factor for non-U.S. iron, steel and construction materials exempted from the Buy American requirements based on unreasonable cost is applied to the entire cost of the construction project, not only to the cost of the non-U.S. materials.

· does not exempt products from Caribbean countries from the requirements. The explanatory report accompanying the ARRA specifically exempted least developed countries; however, the rule cites that Congress did not express similar intent with regard to Caribbean countries.

Public Comments

Comments on the interim rule will be accepted until June 1 and will be used in consideration of whether to make modifications. NEMA welcomes your company’s views on the rule. They may be sent to Craig Updyke at NEMA via cra_updyke@nema.org or 703 841 3294.

Background

Click here.

