The ARRA 2009 “Buy American” Provisions
NEMA continues to receive questions on the “Buy American” requirements set out in the economic stimulus bill, the American Reconstruction and Reinvestment Act (ARRA), for iron, steel, and manufactured goods in stimulus-funded public works projects. The Obama Administration issued an interim rule on March 31, 2009 to implement these provisions. NEMA is fully engaged with developments and will publish more information on the NEMA economic stimulus webpage as it becomes available.
Section 1605, Buy American

Under Section 1605 of the ARRA, no funds appropriated by the Act may be used for a public buildings/works project unless “all iron, steel and manufactured goods used... are produced in the U.S.”
Exceptions are allowed for cases 

· where the head of the federal agency concerned determines adherence would be “inconsistent with the public interest”, 

· where iron/steel/manufactures are not produced in the U.S. in sufficient and available quantities, or 
· inclusion of U.S. products would increase overall project cost by 25% 

Notice of a waiver of the ARRA Buy American requirements must be noticed and justified in Federal Register. 

Section 1605 also specifies that the requirements must be applied consistent with U.S. obligations under international agreements. The explanatory report accompanying the ARRA indicates that goods from “least developed countries” will be exempted from these requirements. These countries are listed in the current federal procurement regulations in Part 25.003 and here: 
Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambodia, Cape Verde, Central African Republic, Chad, Comoros, Democratic Republic of Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia.
U.S. Obligations Under International Agreements

The U.S. has opened its government procurement market for projects above certain thresholds to certain foreign suppliers through bilateral and regional free trade agreements (such as NAFTA) and the World Trade Organization Agreement on Government Procurement (GPA). Signatories to the GPA are listed here.
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